OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

abnnrablc Honar Garrison, Jr.

“fAnstin, Texas
~ Dear Sirs . Attentlion)

c hecone ertaotivo upon
aferjent)of Jjudgment on-oone
et kon for 4riving while in-
toxientéd?

.aW of & county in
hwas oonvieted of a
zlested, undcr He Be-
dgislature

of a fine of nr&y {$50.)
Th-s gaid dctnndant pade

24 of El B, Ho, 80 The Driverts
akt Amended by Aots ot the 47th

: », provides that the driverts license
of any o8on sha)l bve automaticelly suspeaded
upon final oconviction of any of certain named
convictions eamong which 1s liated that of
driving while intoxlscated,

"Therefore, the queation 1s raisesd as to
when, under these facts, the sourt should report

HO COMMUNICATION IS TO BE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS ARPROVED BY THE ATTORNEY GRNERAL OR FIRAT ASSISTANT
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sald convietion, when Judgment has been de~
. ferred, ss provided under Section 25 of
E. B, Yo. 20,, in order to effect the sus-
pensicn of the 4river's license."

The applieable stétutory provisions ars as follows:

Article 802, Penal Code, as amended by House Bill
No. 73 of the Forty~Seventh legislature, Regular Session:

“Article 802,

“Any person who drives or opsrates an
autoriobile or any other motor vehicle upon
any public road or highwey in this State, or
upon any street or alley within the liuits
of &n insorporated e¢ity, town or village,
while such person is intoxicated or under the
intluence of intoxicating liquor, shall be
guilty of a nisdemsanor, and upon conviotion,
ghall be punished by confinement in the
County Jall for nbt less than ten (10) days
nor more than two (2} years, or by a fins
of not less than Fifty Dollars { 50} nor
more thap Five Hundred Dollars 00), or by
both such fins end imprisonment,”

Article 698, Code of Criminsl Prosedure, ns amended
by Aocts of 1931, Yorty-Second Legisleture, Ch, 39, p. 5%t

"Art, 6981 Judgment on yerdiot

*"On each verdiect of acquittal or convie-
tion, the proper judgment shall dbe entered
immediately. If asquitted the defendant shall
be 2t onte Adischarged from all further liability
upon the echarge for whioh he was tried; provided

-that, in miademeanor cases where there is re-
turned a verdict, or a plea of guilty is enter-
ed and the puniahment assessed is by fins only,
the Court may, on written request{ of the dsfend-
ant and for good cause shown, defer judgment
until some other day fixed by order of the
Courtj but in no event shall the judament bLe
deferred for a longer period of time than six
{6) months, On expiration of the time flxed by
the order of the Court, the Court or Judge there-
of, shall enter judgment on the verdict or plea
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and the same shall be exeoutsd as preovided

. by Chapter 4, Title 9, of the Code of Crim-
inal Frocedure of the State of Texas, Pro-
vided furtheyr, that the Court or Judge _
thereof, in the exercise of sound discretion
mey permit the defendant where judgment is
deferred, to remain at large on his own
recognisancs, or may require him to enter
into bond in a suzm hat least dcuble the
amount of the assessed fine and costs, con~
ditioped that the defondant and surstios,
Jolntly and severdlly, will pay such fine
and gosts unless the defendant personally
appears on the day set in the order and dis-
charges the judgment in the manner provided
by Chapter 4, Title ¢ of the. Code of Crim-
inal Procedure of the State of Texas; and
for the esnforosment of any judgment entered,
all writs, prodeasas and remedles of the Colde
of Criminal Proeedure are made applicable
@80 far as necessary to carry out the provi-
sione of this Artlele," o

Seotion 24 of Eouse Biil No. 20 (The Driver's
Iicense Law], Forty-Seveanth Legisleture, 1941t

*Sec, 84, Automstie suspension of i
cense., . : .

"{a) The license of any person shall
be automatically suspended upon final) convice
tion of sny of the followlng offenses:

o
* & =

»8, Driving a motor vehicle whilas under
the influence of intoxiocatling liquor or narcotie

drugs;

"
S & »

"{b} The suspensicn above provided shall
in the first instance be for a periocd of six
{6) months. In event any liscense shall bs sus-’
pended under the provision of this Sectionfor
e second time, said second suspension shall be
for a period of one (1) year,"
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Section E£5, Ibid,:

"Sec., £5, When court to report convic-
tions. a

"(a} ¥henever any person 1is convicted of
any offense for whieh this Act mekes autosatic
the suspension of the operator's, ceommercial

~operetor's, or chauffeur's lioense of such
' person, the court in which such convioction is
had shall require the surrendar to it of all
operatora'; commercial operatorst, and chauf-
foeurs' licenses then held by the parson so
convioted and the c¢lerk of said court shall
thereupon forward the same together with a
record of such oonviction to the Departmnnt,
within ten (10) days from the date of" onnvie---
tion.

"0 » =

“(c) For the purpose of this Act, the
term ‘conviction® shall mesn 2 final convio-
tion. Also, for the purpeose of this -Act, a -
forfeiturs of dail or collateral dopositad
to seoure a defendant's appearance in cours,
which forfeiture has not been vecated, shall
be egulvalent to a conviction,

*Provided, however, that in ¢sse of con~ -
vioctlon for eny of the offenses enumerated in
peragraph (a) of Section 24 of this Act, and
the sentence of the court having dbesn sus-
pended as provided in the statutes, such sus-~.
pended sentence shall not mitigate against
the suspenaion of the oparator's, commeroial

, oparatort's, or chauffeur's 1ioenso of the
parson convicted.

In answering your question we must determine
whether the "convietion" referred to 1n Article 898, C. C. P.,
supra, is a final one within the meaning of subseetions {a)
and (¢) of the Driver's License Law, supra, when judgmant
is "deferred™ as provided,

3
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In our opinion Xo. 083482, approved July 17,
1941, the le:islative history of the 1931 amenduzent teo
Article 898, C., C. P., wag dloscussed. It was there said:

"Prior to the emendmant of Articls &¢8
in 1931, said Article reguired that the pro-
psr judgment 'be entered immediately.' In a
case such rg presented dy the faets submitted,
where the punishment was merely e fine, the
defendant, under Articles 785 and 793, elther

had to make immediate ent of the fine and
obsis, or ha.n;aeeg In Ea%I Tmmediately for a
sufficient length o e to seharge the

full amount of fine and costs at the rate of
$3.00 par day. In countiee where there wes

no ‘workhouse,' ‘county farm' or ‘'publie ime
provement of the county,' the verious counties
were burdened with the expense of keeping and
feeding such prisoner until he had stayed in
Jall for the number of days reguired to A4is~
charge the fine and costs et the rate meation-
Gd.

' "The smergency clause of the Aot emending
Article 698 of the Code of Criminal Procedure

(4204 Legislature, page 59, Chapter 30, Sestion
8) reads as follows: ' '

"t8s0, 2. The feot that thers is no
provision of the lsw whereby & person
gullty of misdemecnor, and whose punish-
mant hes bean sssessed by fine only, may
have an opportunity to pay the same, and
that the presept lesw works & hards on
pany oounEfea ol the 55553; oreates &n
SMArZEICY, o » o

eFscoring curs)

"It is our opinion, therefore, that the Legis-
lature intended by sald emendrent to give the
court authority to give the defsndant an oppor-
tunity to ralse the money and pay the firne and
oogts if the court in its discretlon saw fit to
do 8o ton written recuost of the defendant and
for good cause shown.' Said amendment should,
therefore, be 80 construesd as to zive it the
effect intended by the lLegislature,
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"W are of the cpinlen thet, the mere fact
t+het the Jjudgment was prepared end sizned by
the county judge, would not of i{tself preclude
the judge from setting aside the Jjudgment and
accapting the defendant’s bend and entering sn
ordar deferring the jJjudgment for any period
not to exceed slx months, provided the defend-
ant makes his re;uest and showspropsr cause
bafpre the Judgment has bzen executed and be-
fore the end of the term. It is e genseral rule
that . a Judgment may be sst aside et eny time
before the end of the term et which it was
rendared, either upon the court's own motion
or motion of a party. 2% Tex., Jur. p. D46,
%hether 'good cause' is shown is within the
court's disereticn., . « "

o Thus we sees that the judgment is treated a8 & final
Judgment in the ssnse thet epplication for deferment must be
mads before the end of ths term at which the conviotion was
cbtained, e likewlse ses that the objeet of the amendment
was to ensble the conviet to the fine and to readuce the
bardship on the counties burdened with the expense of feedling
Prisoners unable to pay finea. The application of Article
898 has nothing to do with the guilt or innocence nf the
accused; it is merely & means provided by thallsgislative
branch of our government to enable indigent ooﬁgﬁ"ﬁa to
earn the moaey to pay the fine and costs,

In so far a8 the operation of the Driver's License
Law 18 concerned, it is our opinlon that =2 conviction 1s a
nfinal conviotion™ within lte terms, even though Jjudgmeant
be deferred in accordance with the provisions of Artiecle 698,
C. Co P,, 8UDYa,

In view of the foregoing, you are resmectfully ed-
vised that in the opinion of this depertment the court should
raquire the surrender to it of all operators’, commercial
operators', and chauffeurs! licenses then hel& by the person
conyicted immediabely upon the operation of the verdict
of guilty of e jury, or the pronouncement of the court
where & jury is walved. By this we mean when the judgment
bscomes a "final" one in the sense that it may not be ap-
pealed or set aside by the granting of a new trial, 1In

ill
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the event of no appeal the judgment is "final" upon expira-
tion of the term of the court st which the trisl is held;
if sprpealed, upon the 1ssuance of the aandete of the appel-
late court, See Articles 826, 85(, 851, Code of Criminel
Procedure.

Yours very truly
AT CENZRAL CF TEXAS

Benjamin Woodall
Asglatent

-f?sz.ﬂgyISTANT
S TOREAY GENERAD 1
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